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DHS 38.02

Chapter DHS 38

SUBSTANCE ABUSE SCREENING, TESTING AND TREATMENT FOR CERTAIN
DEPARTMENT EMPLOYMENT AND TRAINING PROGRAMS
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DHS 38.01  Purpose.

DHS 38.02  Definitions.

DHS 38.03  Information about the requirement for controlled substance abuse
screening, testing, and treatment.

DHS 38.04  Administering and evaluating a controlled substance abuse screening
questionnaire to determine possible substance abuse.

DHS 38.05  Requiring a test for the use of a controlled substance.

DHS 38.06  Requiring participation in treatment.

DHS 38.07  Effect of completing, voluntarily withdrawing, or being terminated
from an employment and training program.

DHS 38.08  Confidentiality of records.

DHS 38.09  Appeals.

DHS 38.10 . Payment of costs related to screening, testing and treatment.

DHS 38.01 Purpose. The purpose of this chapter is to
establish a process to screen for, and, if appropriate, test for the use
of controlled substances by applicants for certain employment
and training programs administered by the department, and to
refer individuals determined to be abusing a controlled substance

order, and that is transmitted electronically or in writing by an
individual authorized in this state to order the controlled sub-
stance.

(12) “Qualified drug testing vendor” means a laboratory certi-
fied by the centers for medicare & medicaid_services under the

to a treatment provider for a substance abuse assessment and cval-
uation and appropriate treatment as required by s. 49.79 (9) (d),
Stats.

History: CR 17-005: cr. Register May 2018 No. 749, etf. 6-1-18.

DHS 38.02 Definitions. In this chapter:

(1) “Able-bodied adult” has the meaning given in s.49.79 (1)
(am), Stats.

(2) “Administering agency” means an administrative agency
within the executive branch under ch. 15, Stats., or an entity that
contracts with the State such as, single county consortia under s.
49.78 (1r), Stats.; multicounty consortia under s. 49.78 (1) (br),
Stats.; or a tribal governing body under s. 49.78 (1) (cr), Stats.

(3) “Confirmation test” or “confirmed test” means an analyti-
cal procedure used to quantify a specific controlled substance or
its metabolite in a specimen through a test that is different in scien-
tific principle from that of the initial test procedure and capable of
providing requisite specificity, sensitivity, and quantitative accu-
racy to positively confirm use of a controlled substance.

(4) “Controlled substance” or “substance” has the meaning
given in s. 49.79 (1) (b), Stats.

(5) “Department” means the department of health services.

(6) “Employment and training program” or “food stamp
employnient and training program’ or “program” in this chapter
has the meaning given in s. 49.79 (9), Stats.

(7) “Food stamp program” has the meaning under s. 49.79 (1)
(c), Stats.

(8) “Individual” means an able-bodied adult who is subject to
the work requirements specified in s. 49.79 (10) (a), Stats., and
intends on meeting the work requirements through participation
in the food stamp employment and training program.

(9) “Medical review officer” means a licensed medical
provider employed by or providing services under contract to a
drug testing vendor who has knowledge of substance abuse disor-
ders and laboratory testing procedures and who has the necessary
training and experience to interpret and evaluate an individual’s
positive test result in relation to the individual’s medical history
and valid prescriptions.

(10) “Metabolite” means a chemical present in the body when
a controlled substance is being broken down through natural
metabolic processes that can be detected or measnred as a positive
indicator that a controlled substance associated with the metabo-
lite has been used.

(11) “Prescription” means a current order for a controlled sub-
stance -that indicates the specific regimen and duration of the

Published under s. 35.93, Stats. Updated on the first day of each month
is the date the chapter was last published.

Clinical Laboratory Improvement Amendments of 1988 (CLIA)
to collect a specimen, carry out laboratory analysis of the speci-
men, store the specimen for confirmatory testing if required, com-
plete confirmatory testing, and provide review by a medical
review officer.

Note: For information about CLIA, see: hitps://www.cms.gov/Regulations—and—
Guidance/Legislation/CLIA/. To obtain an application for CLIA certification contact
the Wisconsin Department of Health Services Division of Quality Assurance at:
https://www.dhs.wisconsin.gov/regulations/index.htm

(13) “Screening” means completion of a questionnaire speci-
fied by the department, regarding the individual’s current and
prior use of controlled substances.

(14) “Specimen” means tissue, fluid, or a product of the
human body required to be submitted by an individual for testing
under this chapter. '

(15) “Trauma-informed” means operationalizing the under-
standing of the science of Adverse Childhood Experiences
(ACEs), toxic stress, trauma, and resilience into organizational
culture, policies, programs and practices. Operationalizing TIC
means an adherence to trauma—informed principles such as safety,
trustworthiness and transparency, peer support, collaboration and
mutuality, empowerment, and cultural, historical, and gender
issues.

Note: “TIC” refers to trauma—informed care.

(16) “Treatment™ means services that are conducted under
clinical supervision to assist an individual through the process of
recovery from controlled substance abuse and may include
screening, application of approved placement criteria, intake, ori-
entation, assessment, individualized treatment planning, inter-
vention, individual or group and family counseling, referral, dis-
charge planning, after care or continuing care, recordkeeping,
consultatien with other professionals regarding treatment ser-
vices, recovery and case management, crisis intervention, educa-
tion, employment, and problem resolution in life skills function-
ing. :

(17) “Treatment program” means a program certified to pro-
vide treatment for controlled substance abuse as a medically man-
aged inpatient service under s. DHS 75.10, a medically monitored
treatment service under s. DHS 75.11, a day treatment service
under s. DHS 75.12, an outpatient treatment service under s. DHS
75.13, a transitional residential treatment service under s. DHS
75.14, a narcotic treatment service for opiate addiction under s.
DHS 75.15, or psychosocial rehabilitation services as approved
by the department.

(18) “Treatment provider” or “provider” means a provider of
treatment services for controlled substance abuse certified by the
department under the provisions of ch. DHS 75, a provider certi-

. Entire code is always current. The Register date on each page
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fied under s. 440.88, Stats., or other licensed professional who
meets the requirements of ch. SPS 161.

History: CR 17-005: cr. Register May 2018 No. 749, eff. 6-1-18; correction
in (15) under s. 35.17, Stats., Register May 2018 No. 749, eff. 6-1-18.

DHS 38.03 Information about the requirement for
controlled substance abuse screening, testing, and
treatment. An administering agency shall provide information
in a format approved by the department to any individual who
expresses interest in or is referred to participate in an employment
and training program to explain the requirement for participants
in certain employment and training programs to undergo screen-
ing, testing, and treatment for abuse of controlled substances.

History: CR 17-005: cr. Register May 2018 No. 749, eff. 6—-1-18.

DHS 38.04 Administering and evaluating a con-
trolled substance abuse screening questionnaire to
determine possible substance abuse. (1) Wno Must
COMPLETE A SCREENING QUESTIONNAIRE. At the time of application
and at annual redetermination, an administering agency shall
administer to any individual, as defined in s. DHS 38.02 (8), a
controlled substance abuse screening questionnaire approved by

WISCONSIN ADMINISTRATIVE CODE

24-2

(3) CONTRACT FOR TESTING SERVICES. Subject to the depart-
ment’s approval, the administering agency may contract with a
qualified trauma-informed drug testing vendor to collect a speci-
men, carry out laboratory analysis of the specimen, store the spec-
imen for confirmatory testing if required, complete confirmatory
testing, provide review by a medical review officer, and document
and report test results to the administering agency. The depart-
ment may require the use of a specific testing service procured
through state contracting if the department determines that vol-
ume discounts or other preferential pricing terms can be achieved
through a statewide contract.

(4) REFUSALTO SUBMIT TO A TEST. The following shall consti-
tute a refusal to submit to a test by an individual:

(a) Failure or refusal to appear for a scheduled drug test with-
out good cause.

(b) Failure or refusal to complete a form or release of informa-
tion required for testing, including those required by the drug—
testing vendor that permit the drug—testing vendor to report test
results to the department or administering agency.

(¢) Failure or refusal to provide a valid specimen for testing.

(d) Failure or refusal to provide verification of identity to the

the-department;-which-may-include-questions related-to-controlled
substance abuse as well as related criminal background. An
administering agency shall determine whether answers to the con-
trolled substance abuse—screening questionnaire indicate possible
use of a controlled substance without a valid prescription by the
individual.

(2) APPLICATION REQUIREMENTS. (a) An individual shall
answer all questions on the screening questionnaire, sign and date
the questionnaire, and submit the questionnaire to the administer-
ing agency.

(b) If answers to the questionnaire indicate the prescribed use
of controlled substance by an individual, in addition to the
requirements stated in par. (a), the individual shall provide a valid
prescription to the administering agency.

(3) EFFECT OF FAILING TO COMPLETE SCREENING QUESTION-
NAIRE. An individual who fails to comply with the application
requirements stated in sub. (2) is not eligible to participate in the
employment and training program, and the administering agency
shall not refer the individual to participate in the program. An
individual denied eligibility for participation in an employment
and training program for failure to complete a screening question-
naire may complete a screening questionnaire at any time while
FoodShare eligible.

(4) EFFECT OF SUCCESSFULLY PASSING THE SCREENING QUES-
TIONNAIRE. An individual whose answers to the screening ques-
tionnaire do not indicate possible substance abuse of a controlled
substance has satisfied the requirements of this chapter and may
participate in an employment and training program, subject to this
chapter.

History: CR 17-005: cr. Register May 2018 No. 749, eff. 6-1~18 correction
in (1), (3) under s. 35.17, Stats., Register May 2018 No. 749, eff, 6—1~18.

DHS 38.05 Requiring a test for the use of a con-
trolled substance. (1) WrO MAY BE REQUIRED TO UNDERGO
'DRUG TESTING. An individual whose answers on the screening
questionnaire indicate possible use of a controlled substance with-
out a prescription order shall be required to undergo a test for the
use of a controlled substance.

(2) NATURE OF TESTING REQUIRED. Testing shall consist of lab-
oratory analysis of a specimen collected from an individual, by a
qualified drug testing vendor or provider approved by the depart-
ment, in 2 manner specified by the department that is consistent
with guidelines from the U.S. department of health and human
services. A qualified drug testing vendor shall analyze the speci-
men for the presence of controlled substances specified by the
department.

testing vendor.

(5) EFFECT OF REFUSAL TO SUBMIT TO A TEST. An individual
who refuses to submit to a drug test, as provided in sub. (4), shall
be ineligible to participate in the employment and training pro-
gram until the individual agrees to be tested under sub. (2) for the
use of a controlled substance, and test results have been reported.
The administering agency may direct an individual who has
refused to submit to a test and subsequently agrees to submit to a
test to undergo drug testing on a random basis at any time within
10 business days after the individual agrees to submit to a test. The
individual may not participate in an employment and training pro-
gram until the individual undergoes a test for the use of a con-
trolled substance and test results have been reported to the admin-
istering agency.

(6) REQUIREMENT FOR A CONFIRMATION TEST. If an individual
tests positive for the use of a controlled substance, the drug testing
vendor shall perform a confirmation test using the same specimen
obtained for the initial positive drug test. All test results that arc
non—negative shall be interpreted by a drug testing vendor’s medi-
cal review officer who shall be responsible for determining the
presence of a controlled substance, as provided in sub. (2).

(7) ACCEPTING TEST RESULTS FROM ANOTHER PROGRAM.
Results of a drug test performed by administering agency for the
purpose of FoodShare eligibility or another state program, includ-
ing a work experience program under ss. 49.162, 49.36, or
108.133, Stats., an income and maintenance program under s.
49.45 (23) (g), Stats., or a drug test carried out by the Wisconsin
department of corrections, or other drug testing providers as
approved by the department can be used by an administering
agency to determine whether to refer an individual to treatment if
the prior test results are provided directly to the administering
agency, all the controlled substances required by the department
to be tested under this chapter are included in the prior test results,
and the test occurred within the previous 90 days.

(8) EFFECT OF ANEGATIVE TEST. An individual who undergoes
a test for the use of a controlled substance under s. DHS 38.05 and
tests negative for use of a.controlled substance, or tests positive
for use of a controlled substance but upon request provides to the
administering agency a prescription for each controlled substance
for which the individual tested positive, may participate in an
employment and training program.

(9) EFFECT OF A POSITIVE TEST. An individual whose test
results are positive for a controlled substance and who fails to pro-
vide a valid prescription for the controlled substance shall be
required to participate in treatment under s. DHS 38.06.

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Regisler date on each page'
Register May 2018 No. 749 ' is the date the chapter was last published.
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(10) EXCEPTION OF TESTING REQUIREMENTS. Individuals may
forego initial drug testing requirements under this chapter if they
indicate in their drug screening questionnaire that they are ready
to enter treatment.

History: CR 17-805: cr. Register May 2018 No. 749, eff. 6-1-18.

DHS 38.06 Requiring participation in treatment.
(1) WHO MAY BE REQUIRED TO PARTICIPATE IN CONTROLLED SUB-

STANCE ABUSE TREATMENT. Every individual who undergoes a test -

under s. DHS 38.05 and tests positive for the use of a controlled
substance without presenting a valid prescription, and as deter-
mined by the medical review officer for the drug testing vendor,
shall be required to participate in trauma—informed controlled
substance abuse treatment to remain eligible to participate in an
employment and training program.

(2) ReFERRAL FOR TREATMENT. The administering agency
shall provide information to every individual required to partici-
pate in substance abuse treatment about treatment program
providers and county—specific assessment and enrollment activi-
ties required for entry into treatment. The administering agency
shall monitor the individual’s progress in entering and completing
treatment and the results of a random testing for the use of a con-

DHS 38.10

treatment provider in order to share information with the adminis-
tering agency about the individual’s participation in treatment.

(b) Fails or refuses to participate in a controlled substance test
required by the treatment provider or the administering agency
during the course of required treatment, inchiding random con-
trolled substance testing directed by the treatment provider or
administering agency.

(c) Fails or refuses to meet attendance or participation require-
ments established by the treatment provider.

(d) Fails or refuses to complete a substance abuse assessment.

(7) EFFECT OF REFUSAL TO PARTICIPATE IN TREATMENT, Refusal
to participate in a substance abuse treatment program will lead to
ineligibility to participate in the employment and training pro-
gram; however, an individual subject to this section may reapply
for enrollmerit at any time if the individual agrees to participate in
treatment and remains eligible for FoodShare benefits.

(8) COMPLETION OF REQUIRED TREATMENT. Individuals subject
to this section will be considered to be successfully completing
treatment if all components of the treatment program identified
under the evaluation assessment as described in s. DHS 38.06 3)
are met.

troled-substance-carried-ont-during-and-at-the conclusion of treat=
ment.

(3) SUBSTANCE ABUSE EVALUATION AND ASSESSMENT. A treat-
ment provider will conduct a trauma—informed substance abuse
evaluation and assessment and take any of the following actions
based on the evaluation and assessment:

(a) If a treatment provider determines an individual does not
need substance abuse treatment, the provider shall notify the
administering agency of its determination.

(b) If a treatment provider determines an individual is in need
of substance abuse treatment, the provider shall refer the individ-
ual to an appropriate treatment program to begin treatment and
shall notify the administering agency of the referral and the
expected begin date and duration of treatment.

(c) If a treatment provider determines an individual is in need
of treatment but is unable to refer the individual because there is
a waiting list for enrollment in appropriate ireatment programs,
the provider shall notify the administering agency when the indi-
vidual is expected to be enrolled.

(4) ELIGIBILITY OF INDIVIDUAL TO PARTICIPATE IN AN EMPLOY-
MENT AND TRAINING PROGRAM WHEN TREATMENT IS NOT NEEDED OR
THE INDIVIDUAL IS PLACED ON A WAITING LIST. (a) An individual
who has been determined by a treatment program after assessment
not to need treatment will have satisfied the requirements of this
chapter and may participate in an employment and training pro-

. gram.

(b) Anindividual who is on a waiting list for enrollment in an
appropriate treatment program shall continue to take all necessary
steps to continue secking enrollment in an appropriate treatment
program. The individual is eligible to participate in an employ-~
ment and training program during the waiting list period, provided
the individual is not eligible for immediate enrollment in another
appropriate treatment program. ’

(5) SATISFYING THE REQUIREMENT TO PARTICIPATE IN TREAT-
MENT THROUGH PARTICIPATION IN ANOTHER PROGRAM. An adminis-
tering agency shall accept current participation in any treatment
program to satisfy the requirements of this section. The individual
participating in another program shall execute a release of infor-
mation to allow the administering agency to obtair verification of
successful participation in that treatment program.

(6) REFUSAL TO PARTICIPATE IN TREATMENT. An individual
refuses to participate in treatment if he or she does any of the fol-
lowing:

(2) Fails or refuses to complete a form or releases required for
treatment program administration, including those required by the

Published under s. 35.93, Stats. Updated on the first day of each month
is the date the chapter was last published.

(9) PARTICIPATION IN EMPLOYMENT AND TRAINING PROGRAM
WORK REQUIREMENTS WHILE IN TREATMENT. An individual who is
participating in an employment and training program shall be
exempt from compliance with the work requirements under s.
49.79 (9), Stats., while participating in treatment.

History: CR 17-005: cr. Register May 2018 No. 749, eff. 6-1-18.

DHS 38.07 Effect of completing, voluntarily with-
drawing, or being terminated from an employment and
training program. An individual who completes or voluntarily
withdraws from an employment and training program is no longer
subject to s. 49.79 (9) (d), Stats., or this chapter. An individual
who is terminated from a program for reasons unrelated to sub-
stance abuse screening, testing, and treatment is no longer subject
to 5. 49.79 (9) (d), Stats., or this chapter. An individual who is no
longer subject to the requirements of s. 49.79 (10) () is not subject
to s. 49.79 (9) (d), Stats., or this chapter.

History: CR 17-00S: cr. Register May 2018 No. 749, eff..6-1-18.

DHS 38.08 Confidentiality of records. Completed
screening questionnaires, prescriptions, testing results, and treat-
ment records relating to this chapter shall not be disclosed unless
for purposes connected with the administration of an employment
and training program, unless disclosure is otherwise authorized by
law or by written consent from the individual who is the subject
of the record. The department may establish administrative, phys-
ical, and technical safeguard procedures administering agencies
may be required to follow to assure compliance with state and fed-
eral laws relating to public assistance program records, drug test-
ing and treatment records, and medical records.

History: CR 17-005: cr. Register May 2018 No. 749, eff, 6-1-18.

DHS 38.09 Appeals. An adverse decision under this chap-
ter may be appealed following the procedure under 7 CFR 273.15
and s. HA 3.03.

History: CR 17-005: cr. Register May 2018 No. 749, eff. 6-1-18.

DHS 38.10 Payment of costs related to screening,
testing and treatment. (1) The department shall pay for all
costs related to screening individuals for controlled substance
abuse, including the costs of producing, administering, and
reviewing screening questionnaires.

(2) The department shall pay for all costs related to testing
individuals for controlled substance abuse, including any costs
related to contracting with qualified drug testing vendors sunder
s. DHS 38.05 (3).

. Entire code is always current. The Register date on each page
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(3) The department shall fund treatment costs not otherwise
covered by Medicaid or other private insurance at rates no higher
than Medicaid rates.

History: CR 17-005: cr. Register May 2018 No, 749, eff. 6-1-18.

Published under s. 35.93, Slats. Updated on the first day of each month. Entire code s always current. The Register date on each page
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AN Act ...; relating to: incorporating in statutes the rule regarding drug testing

for participants in the FoodShare employment and training program.

Analysis by the Legislative Reference Bureau
This bill incorporates the provisions of chapter DHS 38 of the Wisconsin
Administrative Code into the statutes. 2015 Wisconsin Act 55, the biennial budget
act for the 2015-16 legislative session, required the Department of Health Services
to promulgate rules to develop and 1mplement a screening, testing, and treatment

policy and then to screen and test for illegal use of a controlled substance and treat

for substance abuse able-bodied adults who seek to participate in the FoodShare
program’s employment and training program known as FSET. DHS promulgated
chapter DHS 38, (Wisconsin Administrativé Code, regarding substance abuse
screening, testing, and treatment for certain department employment and training
programs. The bill incorporates the specifications and requirements of that DHS
rule into the statutes. In summary, the provisions of the rule and the bill require an
agency that is administering FSET to require able-bodied adults who are subject to
a work requirement to participate in FoodShare and who seek to participate in FSET

- tofulfill that work requirement to undergo screening for use of a controlled substance

without a prescription, testing for use of a controlled substance in certain
circumstances, and treatment, if applicable, for use of the controlled substance in
order to be eligible to participate in FSET.

The people of the state of Wsconsm, represented in senate and assembly, do
enact as follows
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SECTION 1

/

SEcTION 1. 49.79 (9) (d) 1. of the statutes is repealed.

v .
SECTION 2. 49.79 (9) (d) 2. of the statutes is renumbered 49.79 (9) (d) and
amended to read:
-
% 49.79 (9) (d) Subject to the premulgation-of rulesunder subd—1: 5. 49.791, the
department shall screen and, if indicated, test and treat participants in an

employment and training program under this subsection who are able-bodied adults

for illegal use of a controlled substance without a valid prescription for the controlled

substance. Eligibility for an able-bodied adult to participate in an employment and

~
training program under this subsection is subject to s. 49.791@

History: 2001 a. 16 ss. 1656sy to 1656tjk, 1656tjm to 1656tp, 1656tr, 1656ts to 1656tx, 1838sb to 1838td.; Stats 2001 s. 49.79; 2003 a. 33; 2005 a. 25; 2005 a. 443 5. 265;
2007 a 20 ss. 1397, 1399 to 1407, 1662 to 1669; 2011 a. 32; 2013 a. 20, 168; 2015 a. 55; 2017 a. 59, 263, 264, 266, 269; s. 35.17 correction in (9) (a) 2.
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SECTION 3. 49.791 of the statutes is created to read:

49.791 Substance abuse screening, testing, and treatment for
employment and training programs. (1) DEFINITIONS. In this section:

(a) “Able-bodied aduit” has the meaning giv%vn\s. 49.79 (I)J(am).

(b) “Administéring agency” means an administrative agency within the
executive branch.under ch. 15 or an entity that contracts with the state such as a
single county consortia under s 49.7 /8 (1r), a multicounty consortia unders. 49.7 é (1)
(Br),.of a tribal governing body under s. 49.78/ (1) (ep).

(¢) “Confirmation teét” means an analytical procedure used to quantify a
specific controlled substance or its metabolite in a specimen through a test that is
different in scientific principle from théf@;hbe initial test procedure and capable of

providing the requisite specificity, sensitivity, and quantitative accuracy to

positively confirm use of a controlled substance.

: . / -
(d) “Controlled substance” has the meaning given in s. 49.79 (1) (b).
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SECTION 3

() “Employment and training program” means the food stam
ploym g prograny p (§rogram)

employinent and training program under s. 49.79 (9).
» L7
(f) “Food stamp program” has the meaning given in s. 49.79 (1) (c).
(g) “Medical review officer” means a licensed medical provider who is employed

by or providing services under a contract to a qualified drug testing vendor, has

knowledge of substance abuse disorders and laboratory testing procedures, has the

necessary training and experience to interpret and evaluate an individual’s positive

test result in relation to the individual’s medical history and valid prescriptions.
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(h) “Metabolite” means a chemical present in the body when a controlled
substance is being broken down through natural metabolic processes that can be
detected or measured as a positive indicator that a controlled substance associated
with the metabolite has been used.

(i) “Prescription” means a current order for a controlled substance that
indicates the specific regimen and duration of the order and that is transmitted
electronically or in writing by an individual authorized in this state to order the
controlled substance.

() “Qualified drug testing vendor” means a laboratory certified by the federal

centers for medical and medicaid services under the federal Clinical Laboratory

Improvement Amendments of 1988 to collect a specimen, carry out laboratory

analysis of the specimen, store the specimen for a confirmation test if required,
éomplete a confirmation test, and provide review by a medical review officer.

(k) “Screening” means completing a questionnaire specified by the department
regarding an individual’s current and prior use of any controlled substance.

(L) “Specimen” means tissue, fluid, or any other product of the human body

required to be submitted by an individual for testing under this section.
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(m) “Trauma-informed” means operating under the understandiﬁg of the
science of adverse childhood experiences, toxic stréss, trauma, and resilience,
incorporating that ul\lderstanding into organizational culture, policies, programs,
and practices, and adhering to trauma-informed principles such as safety,
trustworthiness and transparency, peer support, collaboration and mutuality,
empowerment, and cultural, historical, and gender issué recognition. -

(n) “Treatment” means any service that is conducted under clinical supervision

to assist an individual through the process of recovery from controlled substance
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abuse, including screening, application of approved placement criteria, intake,
orientation, assessment, individualized treatment planning, intervention,
individual or group and family counseling, referral, discharge planning, after care
or continuing care, recorﬁeeping, consultation With other professionals regarding
treatment services, recovery and case management, crisis intervention, education,
employment, and problem resolution in life skills functioning.

(0) “Treatment program” means a program certified by the departmeﬁt to
pmvide treatment for controlled substance abuse as. a medically managed inpatient
service, a medically monitored treatment service, a dé.y treatment service, an
outpatient treatment service, a transitional residential treatment service, or a

narcotic treatment service for opiate addiction or, as approved by the department,

psychosocial rehabilitation services.
~ (p) “Treatment provider” means a provider of treatmen@ for controlled

. /
substance abuse certified by the department, a provider certified under s. 440.88, or

a licensed professional who meets criteria established by the department of safety

and professional services.
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1 (2) NOTICE OF REQUIREMENT. An administering agency shall provide

Xo
@ information in a format approved by the departmen@;ny individual who expresses

3 interest in or is referred to participate in an employment and training program to
4 explain the requirement for participants in certain empldyment and training
5 programs to undergo screening, testing, and treatment for abuse of controlled
6 substances. |
7 (3) ADMINISTERING AND EVALUATING A CONTROLLED SUBSTANCE ABUSE SCREENING
8 QUESTIONNAIRE. (a) At the time of application and at annual redetermination for
H~9 Mewlmigibility in the food stamp program, an administering agency shall administer to
10 any able-bodied adﬁlt who is subject to the work requirement under s. 49.7 9/(10) (a)
11 and intends on meeting the work requirement through participation in the
12 employment and training program a controlled substance abuse screening
13 questionnaire approved by the department, which may include questions related to
14 controlled substance abuse-related criminal background and controlled substance
15 abuse. The administering agency shall determine whether answers to the controlled
16 substance abuse screening questionnaire indicate possible use of a controlled
17 substance without a valid prescription by the able-bodied adult. |
18 (b) 1. An able—bodied adult who is administered a controlled substance abuse
19 screening questionnaire under par.i (a) shall answer all questions on the screening
20 questionnaire, sign and date the questionnaire, and submit the questionnaire to the
21 administering agency.
22 2. If'the able-bodied adult indicates on the screening questionnaire submifted

. TN
% under subd. 1./prescribed use of a controlled substance, the able-bodied adult shall

24 provide evidence of the valid prescription to the administering agency.
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(c) An able-bodied adult who is administered a controlleéd substance abuse
screening questionnaire under par.J (a) and who fails to comply with the requirements
under par. (b) is not eligible to participate in the employment and training programj\
and the administering agency may not refer the individual to participate in the
employment and training program. An able—boaied adult who is denied eligibility

for participation in the employment and training program for failure to complete the

requirements under par:! (b) may complete the requirements under par. (b) at any

(d) An able-bodied adult who completes a controlled substance abuse screening
/
questionnaire under this subsection and whose answers to the screening

questionnaire do not indicate possible abuse of a controlled substance has satisfied

the requirements of this section and may participate in an employment and training

program subject to this section.

(4) TESTING FOR USE OF A CONTROLLED SUBSTANCE REQUIRED. (a) Individuals
required to undergo testing; exception. 1. Except as provided in subd. 2., an
administering agency shall require an able-bodied adult whose answers on the
controlled substance abuse screening questionnaire submitted under s1/1b. (3)
indicate possible use of a controlled substance (abuse\without a prescription to
undergo a test for the use of a: controlled substance.

2. An administering agency may not require an able-bodied adult whose
answers on the controlled substance abuse screening questionnaire submitted under
sub. (3) indicate péssible use of a controlled substance andElgo i\ndicates readiness
to enter treatment for controlled substance abuse to undergo a test for the use of a

controlled substance.
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(b) Nature of testing réquired. A test fbr use of a controlled substance under
this subsection consists of laboratory analysis of a specimen collected from an
able-bodied adult described in par./(a) in a manner specified by the department that
is consistent with guidelines from the federal department of health and human -
services by a qualified drug testing vendor or a provider approved by the department.
The qualified drug testing vendor or other provider shall analyze the specimen for
the presence of controlled substances specified by the department.

(c) Contracts for testing services. 1. The administering agency, subject to the
“department’s approval, may contract with a trauma-informed qualified drug testing
‘vendor to collect a specimen, carry out laboratory analysis of the specimen, store the

specimen for confirmatory testingif required, complete confirmatory testing, provide
review by a medical review officer, and document and report test results to the
administering agency. |

2. The department may require administering agencies to use a specific dfug

~ testing service procured through state contractingif the department determines that

volume discounts or other preferential pricing terms may be achieved through a

statewide contract. ‘(\@g;\)&\ ' _ : ' '

(d) Effects of submit to drug test. 1. An able-bodied adult who is
required to undergo a test for the use of a controlled substance under par". (a) but who
refuses to submit to a drug test by doing any of the following is ineligible to
participate in the employmenf and training program until the individual agrees to
be tested for use of a controlled substance and test results have been reported:

a. Failing or refusing to appear for a scheduled drug test without good caﬁse.

b. Failing or refusing to complete a form or release of informati‘on required for

testing, including any form or release required by the qualified drug testing vendor
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to permit the vendor to report test results to the administering agency or
department. |

c. Failing or refusing to provide a valid specimen for testing.

d. Failing or refusing to provide verification of identity to the testing vendor.

2. The administering agency may direct an able-bodied adult who initially
refused to submit go a drug test under subd. 1. and subsequently agrees to submit
to a test to unde{}rug testing on a random basis at any time within 10 business days

after the able-bodied adult agrees to subinit to a test.

(e) Confirmation test required. If an able-bodied adult tests positive for the use
of a controlled substvance, the qualified drﬁg testing vendor shall perform a
confirmation test using the same specimen obtained for the initial drug test. The
vend'or’s‘ medical review officer who is responsible for determining the presence of a
controlled substance under par.j(b) shall interpret all drug test results that are nof
négative.

(f) Accepting test results from other programs. For purposes of this sectioﬁ, an
administering agency may use results of a drug test performed by the administering
agency for the purpose of eligibility for another state program, including a work
experience program under s. 49.f62, 49{3,6, or 108/.133, pérformed at the request of
the department of corrections, or performed by other drug testing providers as
approved by the department to determine whether to refer an able-bodied adult.to
treatment if all of the following apply:

1. The test results are provided directly to the administering agency.

2. The test results include tests for all controlled substances required by the

department to be tested under this section.
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3. The test occurred within 90 days before the results are provided to thei
administering agency.

(8) Effect of a negative test. An able-bodied adult who undergoes a test for use
of a controlled substance under this subsection and tests negative for use of a
controlled substance or who tests positive for use of a controlled substance but
provides to the administering agency a prescription for each controlled substance for
which the adult tests positive is not prohibited from participaﬁng in an employment

and training program.

o (h) Effect of a positive test. —*Aﬁiabiiej&)(ﬂéa adult who undergoes a test for use

of a controlled substance under this subsection, whose test results are positive, and
who doeé not provide eyidence of a prescription for the controlled substance, as
determined by the 3“\:12\ t\gs\ting vendor’s medical review officer, is required to
participate in treatmen%c, under subf(5) to participatein an employmént and training
program.

(5) PARTICIPATION IN TREATMENT REQUIRED. (a) Individuals réquired to
participate in treatment. An able-bodied adult who is described under sub. (43 (a)
or (h) is required to participate in trauma-informed treatment to be eligible to
participate in aﬁ employment and training program.

(b) Referral for treatment; monitoring. The applicable administering agency
shall provide to every able-bodied adult who is required tp participate in treatment
under par.’ (a) information about treatment programs and county-specific
assessment and enrollment activities required for entry into treatment. ‘The
applicable adrﬁinistering agency shall monitor the able~bodied adult’s progress in

entering and completing treatment and the results of random testing for the use of

a controlled substance carried out during and at the conclusion of treatment.
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(¢) Evaluation and assessment. A treatment provider shall conduct a
trauma-informed subétance abuse evaluation and assessment of each able-bodied
adult and take any of the following actions, as appropriate, based on the evaluation
and assessment: |
1. If the treatment provider determines the able-bodied adult does not need
treatment, notify the administering agency that the able-bodied adult does not need
treatﬁent.

2. If the treatment provider determines the able-bodied adult is in need of

- treatment, refer the individual to an appropriate treatment program to begin

treatment and notify the administéring agency of the referrél and the expected start
date and duration of treatment.

3. Ifa tréatment provider determines the able-bodied adult is in need of
treatment but is unable to refer the adult because there is a waiting list for
enrollment, enter the able-boded adult on the waiting list and notify the
administering agency of the date the adult is expected to be enrolled.

(d) Eligibility when treatment not needed or on waiting list. 1. An able-bodied
adult described in par./(c) 1. is determined to have satisfied the requirements of this
section and is eligible under this section to participate in an employment and
training program. | |

2. An able-bodied adult who is on a waiting list for enrollment in an
appropriate treatment program under par.J(c) 3. shall conitinue to take all necessary
steps to continue seeking enrollment in the appropriate treatment program. The

able-bodied adult is eligible under this section to participate in an employment and

training program while on the waiting list if the adult is not eligible for immediate

enrollment in another appropriate treatment program. -
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(e)  Satisfying treatment requirement through another program. An
administering agency shall accept as satisfying the requirements of this subsection
participation in any treatment program. The able-bodied adult satisfying the

requirements of this subsection by participating in another treatment program shall

D
- execute a release of information to allow the administering agenconbtain

verification of successful participation in that treatment program.
CSV\A!&V\?\’

Felag) e
(d) Effects of to submit to 1. An able-bodied adult who is

required to participate in treatment under parf (a) but who refuses to participate in

~ treatment by doing any of the following is ineligible to participate in the employment

and training program until the individual agrees to participate in treatment while
still eligible for the food stamp program:

a. Failing or réfusing to complete a form or release reqﬁired for treatment
program administration, including a form or release required by the treatment
provider in order to share information with the administering agency about the
able-bodied adult’s participation in treatment.

b. Failing or refusing to participate in a controlled substance test required by
the treatment provider or the administering agency during the course of requiréd
treatment, including any random controlled substance testing directed by the
treatment provider or administering agency. '

c. Failing or refusing to meet atteﬁdahce or participation requirements
established by the treatment provider.

d. Failing or refusing to complete a substance abuse assessment.

(e) Completion of required treatment. An able-bodied adult required under par.
(a) to participate in treatment is considered to have successfully completed

/
treatment if all applicable components identified under par. (c¢) are satisfied.
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(f) Work requirements while in treatment. An able-bodied adult who is
participating in an employment and training program is exempt from complying
with requirements to work a specified number of hours under s. 49.7/9 (9 or ElO).
(6) EFFECT OF COMPLETION, WITHDRAWAL, OR TERMINATION FROM EMPLOYMENT AND
TRAINING PROGRAM. An able-bodied adult who satisfies any of the following is no
longef subject to s. 49.79 (/9) (d) or this section:
(a) The able-bodied adult has completed or voluntarily withdrawn from

participation in an employment and training program.

(b) Theab e-boded adult is terminated from an employment and training
program reastons unrelated to this section.

(c) The able-bodied adult is no longer subject to the requirements of s. 449.7 9
(10). |

(7)  CoNFIDENTIALITY OF RECORDS. Completed screening questionnaires,
prescriptions, testing results, and treatment records relating to this section may not
be disclosed except for purposes connected with the administration of an
employment and training program or except when disclosure is otherwise authorized
by law or by written consent from the individual who is the subject of the record. The
department may establish administrative, physicél, and technical safeguard
procedures administering agencies must follow to assure compliance with state and
federal laws related to public assistance program records, drug testing and

treatment records, and medical records.

(8) APpEALS. An adverse decision under this section may be appealed under 7

'CFR 273.15 and procedures established in rules promulgated by the division of

hearings and appeals.
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(9) PAYMENT OF COSTS FOR SCREENING, TESTINGy AND TREATMENT. (a) The

2 department shall pay for all costs related to screening able-bodied adults under sub.

3 {3), including the costs of producing, administering, and reviewing screening

4 questionnaires.

5 (b) The department shall pay for all costs related to testing able-bodied adults

6 undex; sub J (4), including any costs related to contracting with qualified drug testing

7 vendors under sub. (4)/,(0).

8 (c) The department shall pay costs for treatment under sub./ (5) that are nof;

9" " “coveredby tﬁEMédiEal Assistance program under sﬁbéh.‘fV‘?ojf ch. 49 or other private

10 insurance. Payménts by the department under this paragrabh shall be at rates no
11 higher than the rates paid for comparable services under the Medical Assistance

12 program.

13 ‘ (END)
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AN ACT to repeal 49.79 (9) (d) 1.; o renumber and amend 49.79 (9) (d) 2.; and
fo create 49.791 of the statutes; relating to: incorporating in statutes the rule
~ regarding drug testing for participants in the FoodShare employment and

training program.

Analysis by the Legislative Reference Bureau

This bill incorporates the provisions of chapter DHS 38 of the Wisconsin
Administrative Code into the statutes. 2015 Wisconsin Act 55, the biennial budget
act for the 2015-16 legislative session, required the Department of Health Services
to promulgate rules to develop and implement a screening, testing, and treatment
policy and then to screen and test for illegal use of a controlled substance and treat
for substance abuse able-bodied adults who seek to participate in the FoodShare
program’s employment and training program known as FSET. DHS promulgated
chapter DHS 38, Wis. Adm. Code, regarding substance abuse screening, testing, and
treatment for certain department employment and training programs. The bill
incorporates the specifications and requirements of that DHS rule into the statutes:

In summary, the provisions of the rule and the bill require an agency that fé\
administering FSET to require able-bodied adults who are subject to a work

requirement to participate in FoodShare and who seek to participate in FSET to
fulfill that work requirement to undergo screening for use of a controlled substance
without a prescription, testing for use of a controlled substance in certain
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circumstances, and treatment, if applicable, for use of the controlled substance in
order to be eligible to participate in FSET.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: ' :

SECTION 1. 49.79 (9) (d) 1. of the statutes is repealed.

SECTION 2. 49.79 (9) (d) 2. of the statutes is renumbered 49.79 (9) (d) and
amended to read:

49?79 (9) (d) Subject to the promulgation-of rules-undersubd—1: s, 49.791, the
department shall screen and, if indicated, test and treat participants in‘ an
employment and training program under this subsection who are able-bodied adults
for illegal use of a controlled substance without a valid prescription for the controlled
substance. Eligibility for an able-bodied adult to participate in an employment and

training program under this subsection is subject to s. 49.791.

SECTION 3. 49.791 of the statutes is created to read:

49.791 Substance abuse screening, testing, and treatment for
employment and fraining programs. (1) DEFIﬁITIONS. In this section:

(a) “Able-bodied adult” hf;ls the meaning given in s. 49.79 (1) (am).

(b) “Administering agency” means an administrative agency within the
executive branch under ch. 15 or an entity that contracts with the state such as a
single county consortia under s. 49.78 (1r), a multicounty consortia under s. 49.78 (1)
(br), or a tribal governing body under s. 49.78 (1) (cr).

(¢) “Confirmation test” means an analytical procedui‘e used to quantify a
specific controlled substance or its metabolite in a specimen through a test that is

different in scientific principle from that of the initial test procedure and capable of
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providing the requisite specificity, sensitivity, and quantitative accuracy to
positively confirm use of a controlled substance.

d) “Contfolled substance” has the meaning given in s. 49.79 (1) (b).

(e) “Employment and training program” means the food stamp employment
and training program under s. 49.79 (9).

(f) “Food stamp program” has the meaning given in s. 49.79 (1) (c).

(2) “Medical review officer” means a lice‘nsed medical provider who is employed
by or providing services under a contract to a qualified drug testing vendor, has

| | | . i and
knowledge of substance abuse disorders and laboratory testing procedures,A has the
necessary training and experience to interpret and evaluate an individual’s positive
test result in relation to the individual’s medical history and valid prescriptions.

(h) “Metabolite” means a chemical present in the body when a controlled
substance is being broken -down through natural metabolic processes that can be
detected or measured as a positive indicator that a controlled substance associated
with the metabolite has been used.

(i) “Prescription” means a current order for a controlled substance that
indicates the specific regimen and duratioﬁ of the order and that is transmitted
electronically or in writing by an individual authorized in this state to order the
controlled substance.

() “Qualified drug testing vendor” means a laboratory certified by the federal
centers for medical and medicaid services under the federal Clinical Laboratory
Improvement Amendments of 1988 to collect a specimen, carry out laboratory
analysis of the specimen, store the specimen for a confirmation test if required,

complete a confirmation test, and provide review by a medical review officer.
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(k) “Screening” means completing a questionnaire specified by the department
regarding an individual’s current and prior use of any controlled substance.

(L) “Specimen” means tissue, fluid, or any other product of the human body
required to be submitted by an individual for testing under this section. |

(m) “Trauma—informed” means operating under the understanding of the
science of adverse childhood experiences, toxic stress, trauma, and resilience,
incorporating that understanding into organizational culture, policies, programs,
and practices, and adhering to trauma-informed principles such as safety,
trustworthiness and transparency, peer support, collaboration and mutuality,
empowerment, and cultural, historical, and gender issue recognition.

(n) “Treatment” means any service that is conducted under clinical supervision
to assist an individual through the process of recovery from controlled substance
abuse, incluaing screening, application of approved placement criteria, intake,
orientation, assessment, individualized treatment planning, intervention,
individual or group and family counseling, referral, discharge planning, after care
or continuing care, record keeping, consultation with other professionals regarding
treatment services, recovery and case management, crisis intervention, education,
employment, and problem resolution in life skills functioning.

(o) “Treatment program” means a program certified by the department to
provide treatment for controlled substance abuse as a medically managed inpatient
service, a medically monitored treatment service, a day treatment service, an
outpatient treatment service, a transitional residential treatment service, or a
narcotic treatment service for opiate addiction or, as approved by the department,

psychosocial rehabilitation services.
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(p) “Treatment provider” means a provider of treatment for controlled
substance abuse certified by the department; a provider certified under s. 440.88, or
a licensed professional who meets criteria established by the department of safety
and professional services.

(2) NorticE oF REQUIREMENT‘. An administering agency shall provide
information in a format approved by the department to any individual who expresses
interest in or is referred to participate in an employment and training program to
explain the requirement for participants in certain employment and training
programs to undergo screening, testing, and treatment for abuse of controlled
substances.

(3) ADMINISTERING AND EVALUATING A CONTROLLED SUBSTANCE ABUSE SCREENING
QUESTIONNAIRE. (a) At the time of application and at annual redetermination for
eligibility in the food stamp program, an administering agency shall administer to
any able-bodied adult who is subject to the work requirement under s. 49.79 (10) (a)
and intends on meeting the work requirement through participation in the
employment and training program a controlled substance abuse screening
questionnaire approved by the department, which may include questions related to
controlled substance abuse-related criminal background and controlled substance
abuse. The administering agency shall determine whether answers to the controlled
substance abuse screening questionnaire indicate possible use of a contrdlled
substance without a valid prescription by the able-bodied adult.

(b) 1. An able-bodied adult who is administered a controlled substance abuse
screening questionnaire under par. (a) shall answer all questions on the screening
questionnaire, sign and date the questionnaire, and submit the questionnaire to the

administering agency.
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2. If the able-bodied adult indicates on the screening questionnaire submitted
under subd. 1. the prescribed use of a controlled substance, the able-bodied adult
shall provide evidence of the valid prescription to the administering agency.

(c) An able-bodied adult who is administered a controlled substance abuse
screening questionnaire under par. (a) and who fails to comply with the requirements
under par. (b) is not eligible to participate in the employment and training program,
and the administering agency may not refer the individual to participate in the
employment and train{ng program. An able-bodied adult who is denied eligibility
for participation in the employment and training program for failure to complete the
requirements under par. (b) may complete the requirements under par. (b) ét any
time while eligible for the food stamp program.

(d) An able-bodied adult who completes a controlled substance abuse screening
questionnaire under this subsection and whose answers to the screening
questionnaire do not indicate possibie abuse of a controlled substance has satisfied
the requirements of this section and may participate in an employment and training
program subject to this section.

(4) TESTING FOR USE OF A CONTROLLED SUBSTANCE REQUIRED. (a) Individuals
reqdired to undergo testing; exception. 1. Except as provided in subd. 2., an
administering agency shall require an able-bodied adult whose answers on the
controlled substance abuse screening questionnaire submitted under sub. (3)
indicate possible use of a controlled substance without a prescription to undergo a
test for the use of a controlled substance.

2. An adﬂu'nistering agency may not require an able-bodied adult whose
answers on the controlled substance abuse screening questionnaire submitted under

sub. (3) indicate possible use of a controlled substance and who also indicates
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readiness to enter treatment for controlled substance abuse to undergo a test for the
use of a controlled substance.

(b) Nature of testing required. A test for use of a controlled substance under
this subsection consists of laboratory analysis of a specimen collected from an
able-bodied adult described in par. (a) in a manner specified by the department that
is consistent with guidelines from the federal department of health and human
sefvices by a qualified drugtesting vendor or a provider approved by the department.
The qualified dl;ug testing vendor or other provider shall analyze the specimen for
the presence of controlled substances specified by the department.

(c) Contracts for testing services. 1. The administering agency, subject to the
department’s approval, may contract with a trauma-informed qualified drug testing
vendor to collect a specimen, carry out laboratory analysis of the specimen, store the
specimen for confirmatory testingif required, complete confirmatory testing, provide
review by a medical review officer, and document and repoft test results to the
administering agency. .. | |

2. The department may require administering agencies to use a specific drug
testing service procured through state contractingif the department determinesthat
volume discounts or other preferential pricing terms may be achieved through a
statewide contract.

(d) Effects of refusal to submit to drug test. 1. An able-bodied adult who is
required to undergo a test for the use of a controlled substance under paf. (a) but who
refuses to submit to a drug test by doing any of the following is ineligible to

‘participate in the employment and training program until the individual agrees to
be tested for use of a controlled substance and test results have been reported:

a. Failing or refusing to appear for a scheduled drug test without good cause.
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b. Failing or refusing to complete a form or release of information required for
testing, including any form or release required by the qualified drug testing vendor
to permit the vendor to report test results to the administering agency or
department.

c. Failing or refﬁsing to provide a valid specimen for testing.

d. Failing or refusing to provide verification of identity to the testing vendor.

2. The administering agency may direct an able-bodied adult who initially
refused to ksubﬂmit to a drug test under subd. 1. and subsequently agrees to submit
to a test to undergo drug testing on a random basis at any time within 10 business
days after the able-bodied adult agrees to submit to a test.

(e) Conﬁrmaﬁ'on test required. If an able-bodied adult tests positive for the use
of a éontrolled substance, the qualified drug testing vendor shall perform a
confirmation test using the same specimen obtained for the initial drug test. The
vendor’s medical review officer who is responsible for determining the presence of a
controlled substance under par. (b) shall interpret all drug test results that are not
negative.

(D) Accepting test results from other programs. ‘For purposes of this section, an
administering agency may use results of a drug test performed by the administering
agency for the purpose of eligibiiity for another state program, including a work -
experience program under s. 4'9.162, 49.36, or 108.133, performed at the request of
the deparfment of corrections, or perforrﬁed by other drug testing providers as
approved by the department to determine whether to ‘refer an able-bodied adult to
treatment if all of the following apply: | |

1. The test results are provided directly to the administering agency.



ok

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

9017 - 2018 Legislature _9. LRE 0039/P1

SECTION 3

2. The test results include tests for all controlled substances required by the
department to be tested under this section.

3. The test occurred within 90 days before the results are provided to the
administering agency.

(g) Effect of a negative test. An able-bodied adult who undergoes a test for use
of a controlled substance under this subsection and tests negative for use of a
controlled substance or who tests positive for use of a controlled subsi:ance but
provides to the administering agency a prescription for each controlled substance for
which the adult tests posiﬁize is not prohibited from participating in an employiﬁeﬁt
and training program. '

| (h) Effect of a positive test.. An able-bodied adult who undergoes a test for use

of a controlled substance under this subsection, whose test results are positive, and

- who does not provide evidence of a prescription for the controlled substance, as

determined by the qualified drug testing vendor’s medical review officer, is required
to participate in treatment under sub. (5) to participate in an employment and
training program.

(5) PARTICIPATION IN TREATMENT REQUIRED. (a) Individuals required to
participate in treatment. An able-bodied adult who is described under sub. (4) (a)
or (h) is required to participate in trauma-informed treatment to be eiigible té‘
participate in an employment and training program.

(b) Referral for treatment; monitoring. The applicable administering agency
shall provide to every able-bodied adult who is required to participate in treatment
under par. '(a) inforrﬁation about treatment programs and county-specific
assessment and enrollment activities required for entry into treatment. The

applicable administering agenéy shall monitor the able-bodied adult’s progress in
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SECTION 3
entering and completing treatment and the results of random testing for the use of
a controlled substance carried out during and at the conclusion of treatment.

(¢) Evaluation and assessment. A treatment provider shall conduct a
trauma-informed substance abuse evaluation and assessment of each able-bodied
adult and take any of the following actions, as appropriate, based on the evaluation
and assessment:

1. If the treatment provider defermines the able-bodied adult does not need

treatment, notify the administering agency that the able-bodied adult does not need

7 tréatmenf.

2. If the treatnﬁent provider determines the able-bodied adult is in need of
treatment, refer -the individual to an appropriate treatment program to begin
treatment and notify the administering agency of the referral and the expected start
date and duration of treatment.

3. If a treatment provider determines the able-bodied adult is in need of
treatment but is unable to refer the adult because there is a waiting list for
enrollment, enter the able-bodied adult on the waiting list and notify the
administering agency of the date the adult is expected to be enrolled.

(d) Eligibility when treatment not needed or on waiting list. 1. An able-bodied -
adult described in par. (c) 1. is determined to have satisfied the requirements of this
section and is eligible under this section to participate in an employment and
training program. |

2. An able-bodied adult who is on a waiting list for enrollment in an
appropriate treatment program under par. (¢) 3. shall continue to take all necess‘ary
steps to continue seeking enrollment in the appropriate treatment program. The

able-bodied adult is eligible under this section to participate in an employment and



QO

10

11 -

12
13
14
15
16
17
18
19

20

21

22

23

24

2017 - 2018 Legislature S11 - LRB_6039/P1
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training program while on the waiting list if the adult is not eligible for immediate
enrollment in another appropriate treatment program.

(e) Satisfying treatment requirement through another program. An

_administering agency shall accept as satisfying the requirements of this subsectién
participation in any treatment program. The able-bodied édult satisfying the
requirements of this subsection by participating in another treatment program shall
execute a release of information to allow the administering agency to obtain
Verlﬁcatlon of successful participation in that treatment program.
},/@) Effects of refusal to submit to treatment. 1. An able-bodied adult who is
required to participate in treatment under par. (a) but who refuses to participate in
treatment by doing any of the fcllowingis ineligible to participaté in the employment
and trainiﬁg program until the individual agrees to participate in tfeatment while
still eligible for the food stamp program:

a. Failing or refusing to complete a form or release required for treatment
program administration, including a form or release required by the treatment
providér in order to share information with the administering agency about the
able-bodied adult’s participation in treatment.

b. Failing or refusing to participate in a controlled substance test required by
the treatment provider or the administering agency during the course of required
treatment, including any random controlled substance testing directed by the
treatment provider or administering agency.

c. Failing or refusing to meet attendance or participation requirements
established by the treatment provider.

d. Failing or refusing to complete a substance abuse assessment.
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Xy\%) Completion of required treatment. An able-bodied adult required under par.
(a) to participate in treatment is considered to have successfully completed

treatment if all applicable components identified under par. (c) are satisfied.

(6) EFFECT OF COMPLETION, WITHDRAWAL, OR TERMINATION FROM EMPLOYMENT AND
TRAINING PROGRAM. An éble—bodied adult who satisfies any of the following is no
longer subject to s. 49.79 (9) (d) or this section:

(a) The able-bodied adult has completed or voluntarily withdrawn from
participation in an employment and training program.

(b) The able-bodied adult is terminated from an employment and traihing
program for reasons unrelated to this section.

(¢) The able-bodied adult is no longér subject to the requirements of s. 49.79

Qo).

(7)  ConriDENTIALITY OF RECORDS. Completed screening questionnaires,
prescriptions, testing results, and treatment records relating to this section may not
be disclosed except for purposes connected with the administration of an
employment and training program or except when disclosure is otherwise authorized
by law or by written consent from the individual who is the subject of the record. The
‘department may establish administrative, physical, and technical safeguard
procedures administering agencies must follow to assure compliance with state and
federal laws related to public assistance program records, drug testing and

treatment records, and medical records.
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1 (8) ArpeALS. An adverse decision under this section may be appealed under 7
2 CFR 273.15 and procedures established in rules promulgated by the division of
3 hearings and appeals.
4 (9) PAYMENT OF COSTS FOR SCREENING, TESTING, AND TREATMENT. (a) The
5 department shall pay for all costs related to screening able-bodied adults under sub.
6 (3), including the costs of producing, administering, and reviewing screening
7 questionnaires.
8 (b) The department shall pay for all costs related to testing able-bodied adults
9 under sub. (4), including any costs related to contracting with qualified drug testing
10 vendors under sub. (4) (c).
11 (c) The department shall pay costs for treatment under sub. (5) that are not
12 covered by the Medical Assistance program under subch. IV of ch. 49 or other private
13 inéurance. Payments by the departmenf under this paragraph shall be at rates no
14 higher than the rates paid for comparable services under the Medical Assistance
15 program.
| (END)
N S _hl i” e e e — ;N
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT to repeal 49.79 (9) (d) 1.; fo renumber and amend 49.79 (9) (d) 2.; and
to create 49.791 of the statutes; relating to: incorporating in statutes the rule
regarding drug testing for participants in the FoodShare employment and '

training program.

Analysis by the Legislative Reference Bureau

This bill incorporates the provisions of chapter DHS 38 of the Wisconsin
Administrative Code into the statutes. 2015 Wisconsin Act 55, the biennial budget
act for the 2015-16 legislative session, required the Department of Health Services
to promulgate rules to develop and implement a screening, testing, and treatment
policy and then to screen and test for illegal use of a controlled substance and treat
for substance abuse able-bodied adults who seek to participate in the FoodShare
program’s employment and training program known as FSET, DHS promulgated
chapter DHS 38, Wis. Adm. Code, regarding substance abuse screening, testing, and
treatment for certain department employment and training programs. The bill .
incorporates the specifications and requirements of that DHS rule into the statutes
and requires implementation of the screening, testing, and treatment by October 1,
2019. In summary, the provisions of the rule and the bill require an agency that is
administering FSET to require able-bodied adults who are subject to a work
requirement to participate in FoodShare and who seek to participate in FSET to
fulfill that work requirement to undergo screening for use of a controlled substance
without a prescription, testing for use of a controlled substance in certain
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circumstances, and treatment, if applicable, for use of the controlled substance in
order to be eligible to participate in FSET.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 49.79 (9) (d) 1. of the statutes is repealed.

SECTION 2. 49.79 (9) (d) 2. of the statutes is renumbered 49.79 (9) (d) and
amended to read:

49.79 (9) (d) Subject to the promulgation of rules-under-subd-L. 5. 49.791 the
department shall' screen and, if indicated, test and treat participants in an
employment and training program ﬁnder this subsection who are able-bodied adults

forillegal use of a controlled substance without a valid prescription for the controlled

substance. Eligibility for an able-bodied adult to participate in an employment and
training program under this subsection is subject to s. 49.791.

SECTION 3. 49.791 of the statutes is created to read:

49.791 Substance abuse screening, testing, and treatment for
employment and training programs. (1) DEFINITIONS. In this section:

(a) “Able—bodied adult” has the meaning given in s. 49.79 (1) (am).

(b) “Administering agency” means an administrative agency within the
executive branch under ch. 15 or an entity that contracts with the state such as a
single county consortia under s. 49.78 (1r), a multicounty consortia under s. 49.78 (1)
(br), or a tribal governing body under s. 49.78 (1) (cr).

(c) “Confirmation test” means an analytical procedure used to quantify a
specific controlled substance or its metabolite in a specimen through a test that is

different in scientific principle from that of the initial test procedure and capable of
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providing the requisite specificity, sensitiﬁt;r, and quantitativé accuracy to
positively confifm use of a controlled substance. |
~ (d) “Controlled substance” hés the meaning given in s. 49.79 (1) (b).

(e) “Employment and training program” means the food stamp employment
and training program under s. 49.79 (9).

() “Food stamp program” has the meaning given in s. 49.79 (1) (c).

(g) “Medical review officer” means a licensed medical provider who is employed
by or providing services under a contract to a qualified drug testing vendor, has
knowledge of substance abuse disorders and laboratory testing procedures, and has
the necessary training and experience to interpret and evaluate an individual’s
positive test result in relation to the individual’s medical history and valid
prescriptions.

(h) “Metabolite” means a chemical present in the body when a controlled
substance is being broken down through natural metabolic processes that can ‘be
detected or measured as a positive indicator that a controlled substance associated
with the metabolite has been uséd.

() “Prescription” means a current order for a controlled substance that
indicates the specific regimen and duration of the order and that is transmitted
electronically or in writing by an individual authorized in this state to order the
controlled substance.

() “Qualified drug testing vendor” means a laboratory certified by the federal
centers for medical and medicaid services under the federal Clinical Laboratory
Improvement Amendments of 1988 to collect a specimén, carry out laboratory
analysis of the specimen, store the specimen for a confirmation test if required,

complete a confirmation test, and provide review by a medical review officer.
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(k) “Screening” means ‘completing a questionnaire specified by the department
regarding an individual’s current and prior use of any controlled substance.

(L) “Specimen” means tissue, fluid, or any other product of the human body
required to be submitted by an individual for testing under this section.

(m) “Trauma-informed” means operating under the understanding of the
science of adverse childhood experiences, toxic stress, trauma, and resilience,
incorporating that understanding into organizational culture, policies, programs,

and practices, and adhering to trauma-informed principles such as safety,

trustworthiness and transparency, peer support, collaboration and mutuality,

empowerment, and cultural, historical, and gender issue recognition.

(n) “Treatment” means any service that is conducted under clinical supervision
to assist an individual through the process of recovery from controlled substance
abuse, including screening, applicétion of approved placement criteria, intake,
orientation, assessment, individualized treatment planning, iri-tervention,
individual or group and family counseling, referral, discharge planning, after care
or continuing care, record keeping, consultation with other professionals regarding
treétment services, recovery and case management, crisis intervention, education,
employment, and problem resolution in life skills functioning.

(0) “Treatment program” means a program certified by the depértment to
provide treatment for controlled substance abuse as a medically managed inpatienf
service, a medically monitored treatment service, a day treatment service, an
outpatient treatment service, a transitional residential treatment service, or a
narcotic treatment service for opiate addiction or, as approved by the department,

psychosocial rehabilitation services.
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(p) “Treatment provider” means a provider of treatment for controlled
substance abuse certified by the department, a provider certified under s. 440.88, or
a licensed professional who meets criteria established by the department of safety
and professional services.

(2) NOTICE OF REQUIREMENT. An administering agency shall provide
information in a format approved by the department to any individual who expresses
interest in or is referred to participate in an employment and training program to
explain the requirement for participants in certain employment and training
programs to undergo scrééning, testing, and treatment for abuse of controlled
substances. |

(3) ADMINISTERING AND EVALUATING A CONTROLLED SUBSTANCE ABUSE SCREENING
QUESTIONNAIRE. (a) At the time of application aﬁd at annual redetermination for
eligibility in the food stamp program, an administering agency shall administer to
any able-bodied adult who is subject to the work requirement under s. 49.79 (10) (a)
and intends on meeting the work requirement through participation in the
employment and training program a controlled substance abuse screening
questionnaire approved by the department, which may include questions related to
controlled substance abuse-related criminal background and controlled substénce
abuse. The administering agency shall determine whether answers to the controlled
substance abuse screening questionnaire indicate possible use of a controlled
substance without a valid prescription by the able-bodied adult.

(b) 1. An able-bodied adult who is administered a controlled substance abuse
screening questionnaire under par. (a) shall answer all qﬁestions on the screening
questionnaire, sign and date the questionnaire, and submit the questionnaire to the

administering agency.
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2. If the able-bodied adult indicates on the screening questionnaire submitted
under subd. 1. the prescribed use of a controlled sﬁbstance, the_able—quied adult
shall provide evidence of the valid prescription to the administering agency.

(c) An able-bodied adult who is administered a controlled substance abuse
screening questionnaire under par. (a) and who fails to comply with fhe requirements
under par. (b) is not eligible to participate in the employment and training program,
and the administering agency may not refer the individual to participate in the
employment and training program. An able-bodied adult who is denied eligibility
for participation in the employment and training program for failure to complete the
requirements under par. (b) may complete the requirements under par. (b) at any
time while eligible for the food stamp program.

(d) An able-bodied adult who completes a controlled substance abuse screening
questionhaire under this subsection and whose answers to the screening
questionnaire do not indicate possible abuse of a controlled substance has satisfied
the requirements of this section and may participate in an employment and training
program subject to this section.

- (4) TESTING FOR USE OF A CONTROLLED SUBSTANCE REQUIRED. (a) Individuals
required ‘to undergo testing; exception. 1. Except as provided in subd. 2., an
administering agency shall require an able-bodied adult whose answers on the
controlled substance abuse screening questionnaire submitted under sub. (3)
indicate possible use of a controlled substance without a prescription to undergo a
ﬁest for the use of a controlled substance.

2. An administering agency may not require an able-bodied adult whose
answers on the controlled substance abuse screening questibnnaire submitted under

sub. (3) indicate possible use of a controlled substance and who also indicates
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readiness to enter treatment for controlled substance abuse to undergo a test for the
use of a controlled substance.

(b) Nature of testing required. A test for use of a controlled substance under
this subsection consists of laboratory analysis of a specimen collected from an
'able—’bodied adult described in par. (a) in a manner speéiﬁed by the department that
is consistenf with guidelines from the federal department of health and human
services by a qualified drugtesting vendor or a provider approved by the department.
The qualified drug testing vendor or other provider shall analyze the specimen for
the presence of controlled substances specified by therdepértment.

(¢) Contracts for testing services. 1. The administering agency, subject to the
department’s approval, may contract with a trauma-informed qualified drug testing
vendor to collect a specimen, carry out laboratory analysis of the specimen, store the
specimen for confirmatory testingif requiréd, complete confirmatory testing, provide
review by a medical review officer, and document and report test results to the
administering ageﬁcy.

2. The departfnent may require administering agencies to use a specific drug
.testing service procured through state contracting if the department determines‘that
volume discounts or other preferential pricing terms may be achieved through a
statewide contract.

(d) Effects of refusal to submit to drug test. 1. An able-bodied adult who is
required to undergo a test for theuse of a controlled substance under par. (a) but who
refuses to submit to a drug test by doing any of the following is ineligible to
participate in the employment and training program until the individual agrees to -
be tested for use of a controlled substance and test results have been reported:

a. Failing or refusing to appear for a scheduled drug test without good cause.

!
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b. Failing or refusing to complete a form or release of information required for
testing, including any form or release required by the qualified drug testing vendor
to permit .the vendor to report tesf results to the administering agency or
department.

c. Failing or refusing to provide a valid specimen for testing.

d. Failing or refusing to provide verification of identity to the testing vendor.

2. The administering agency may direct an able~bodied adult who initially
refused to submit to a drug test under subd. 1. and subsequently agrees to submit
to a test to undergo drug testing 611 a random basis at any time within 10 business
days after the able-bodied adult agrees to submit to a test.

(e) Confirmation test required. If an able—bodied adult tests positive for the use
of a controlled substance, the qualified drug testing vendor shall perform a
confirmation test using the same specimen obtained for the initial drug test. The

vendor’s medical review officer who is responsible for determining the presence of a

- controlled substance under par. (b) shall interpret all drug test results that are not

negative.

(f) Accepting test results from other programs. For purposes of this section, an
administering agency may use results of a drug test performed by the administering
agency for the purpose of eligibili& for another state program, including a work
experience program under s. 49.162, 49.36, or 108.133, performed at the request of
the department of corrections, or performed by other drug testing providers as
approved by the department to determine whether to refer an able-bodied adult to
treatment if all of the following apply:

1. The test results are provided directly to the administering agency.
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2. The test results include tests for all controlled substances required by the
department to be tested under this section. |

3. The test occurred within 90 days before the results are provided to the
administering agency.

(g) Effect of a negative test. An able-bodied adult who undergoes a test for use A
of a controlled substance under this subsection and tests negative for use of a
controlled substance or who tests positive for use of a controlled substance but
provides to the administering agency a prescription for each controlled substance for -
which the adult tests positive ‘is not prohibited from participating in an employmenf
and training program. |

(h) Effect of a positive test. An able-bodied adult who undergoes a test for use
of a controlled substance under this subsection, whose test results are positive, and
who does not provide evidence of a prescription for the controlled substance, as
determined by the qualified drug testing vendor’s medical review officer, is requiréd
to participate in treatment under sub. (5) to participate in an employment and
training program.

(5) PARTICIPATION IN TREATMENT REQUIRED. (a) Individuals required to
participate in treatment. An able-bodied adult who is described under sub. (4) (a)
or (h) is required to participate in trauma-informed treatment to be eligible to
participate in an employment and training program.

(b) Referral for treatment; monitoring. The applicable administering agency
shall provide to every able-bodied adult who is required to participate in treatment
under par. (a) information about treatment programs .and county-specific
assessment and enrollment activities required for entry into treatment. The

applicable administering agency shall monitor the able-bodied adult’s progress in
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entering and completing treatment and the results of random testing for the use of
a controlled substaﬁce carried out during and at the conclusion of treatment.

(¢) Evaluation and assessment. A treatment provider shall conduct a
trauma-informed substance abuse evaluation and assessment of each able-bodied
adult and take any of the following actions, as appropriate, based on the evaluation
and assessment:

1. If the treatment provider determines the able-bodied adult does not need
treatment, notify the administering agency that the able~bodied adult does not need
treatment. 7 |

2.' If the treatment provider determines the able-bodied adult is in need of
treatment, refer the individual to an appropriate treatment program to begin
treatment and notify the administering agency of the referral and the expected start
date and duration of treatment. |

3. If a treatment provider determines the able-bodied adult is in need of
treatment but is unable to refer the adult because there is a Wéiting list for
enrollment, enter the able-bodied. adult on the waiting list and notify the
administering agency of the date the adult is expected to be enrolled.

(d) Eligibility when treatment not needed or on waiting list. 1. An able-bodied
adult described in par. (¢) 1. is determined to have satisfied the requirements of this
section and is eligible under this section to participate in an employment and
training program.

2. An able-bodied adult who is on a Waiting list for enrollment in an
appropriate treatment program under par. (c) 3. shall continue to take all necessary

steps to continue seeking enrollment in the appropriate treatment program. The

able~-bodied adult is eligible under this section to participate in an employment and
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training program while on the waiting list if the adult is not eligible for immediate
enrollment in another appropriate treatment program.

(e) = Satisfying treatment requirement through another program. An
adnﬂnisterihg agency shall accept as satisfying the requirements of this subsection
participation in any treatment program. The able-bodied adult satisfying the
requirements of this subsection by participatingin another treatment program shall
execute a -release of information to allow the administering agency to obtain
verification of successful participation in that tréatment program.

() Effects of refusal to submit to treatment. 1. An able-bodied adult who is
required to participate in treatment under par. (a) but who refuses to participate in
treatment by doing any of the following is ineligible to participate in the employment
and training program until the individual agrees to participate in treatment while
still eligible for the food stamp program:

a. Failing or refusing to complete a form or release required for tfeatment
program administration, including a form or release required by the treatment
provider in order to share information with the administering agency aboﬁt the
able-bodied adult’s participation in treatment.

b. Failing or refusing to participate in a controlled substance test required by
the treatment provider or the administering agency during the course of required
treatment, including any random controlled substance testing directed by the
treatment provider or administering agency.

c. Failing or refusing to meet attendance or participation requirements
established by the treatment provider.

d. Failing or refusing to complete a substance abuse assessment.
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(g) Completion of required treatment. An able-bodied adult required under par.
(a) to participate in treatment is considered- to have successfuily completed
treaﬁnen‘c if all applicable components identified under par. (c) are satisfied.

(h) Work requirements while in treatment. An able-bodied adult who is
participating in an employment and training program is exempt from complying
with requirements to work a specified number of hours under s. 49.79 (9) or (10) while
participating in treatment under this subsection.

(6) EFFECT OF COMPLETION, WITHDRAWAL, OR TERMINATION FROM EMPLOYMENT AND
TRAINING PROGRAM. An able-bodied adult who satisfies any of the following is no
longer subject to s. 49.79 (9) (d) or this section:

(a) The able-bodied adult has completed or voluntarily withdrawn fxl‘om
participation in an employment and training program.

(b) The able-bodied adult is terminated from an employment and training
program for reasons unrelated to this section.

(c) The abie—bodied adult is no longer subject to the requirements of s. 49.79
(10).

(7) CONFIDENTIALITY OF RECORDS. Completed screening questionnaires,
prescriptions, testing results, and treatment records relating to this section may not
be disclosed except for purposes connected with the administration of an
employment and training program or except when disclosure is otherwise authorized
by law or by written consent from the individual who is the subject of the record. The
department may establish administrative, physical, and technical safeguard
procedures administering agencies must follow to assure compliance with state and
federal laws related to public assistance program records, drug testing‘ and

treatment records, and medical records.
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(8) ArpeALS. An adverse decision under this section may be appealed under 7
CFR 273.15 and procedures established in rules promulgated by the division of
hearings and appeals.

(9) PAYMENT OF COSTS FOR SCREENING, TESTING, AND TREATMENT. (a) | The
department shall pay for all costs related to screening able-bodied adults under sub.
(3), including the costs of producing, administering, and reviewing screening
questionnaires.

(b) The department shall pay for all costs related to testing able-bodied adults
under sub. (4), ihcluding any costs related to contracting with qualified drug tééting
vendors under sub. (4) (c).

(¢) The department shall pay costs for treatment under sub. (5) that are not
covered by the Medical Assistance program under subch. IV of ch. 49 or other private
insurance. Payments by the department under this paragraph shall be at rates no
higher than the rates paid for comparable services under the Medical Assistance
program.

SecTtION 4. Nonstatutory provisions.

(1) DRUG TESTING AND TREATMENT DEADLINE. The department of health services
shall implement the substénce abuse screening, testing, and treatment under s.
49.791 by no later than October 1, 2019.

(END)



